
Case No. 08-936-EL-SSO 

BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company for Approval of a Market 
Rate Offer to Conduct a Competitive 
Bidding Process for Standard Service Offer 
Electric Generation Supply, Accoimting 
Modifications Associated with 
Reconciliation Mechanism, and Tariffs for 
Generation Service. 

OPINION AND ORDER 

The Commission, considering the above-entitled application, hereby issues its 
opinion and order in this matter. 
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OPINION: 

I. HISTORY OF THE PROCEEDING 

On July 31, 2008, Ohio Edison Company, The Cleveland Electric Illuminating 
Company (CEI), and the Toledo Edison Company (FirstEnergy or the Companies) filed an 
application for a standard service offer (SSO) pursuant to Section 4928.141, Revised Code. 
This application is for a market rate offer (MRO) in accordance with Section 4928.142, 
Revised Code. Contemporaneously, in Case No. 08-935-EL-SSO, FirstEnergy filed a 
separate application for an electric security plan (ESP) in accordance with Section 4928.143, 
Revised Code (ESP case). 

On August 18, 2008, a technical conference was held regarding FirstEnergy's 
applications. Moreover, on August 25, 2008, a prehearing conference was held in order to 
discuss procedixral issues in the above-captioned case. Subsequently, by entry dated 
August 28,2008, the attorney examiner set this matter for hearing on September 16,2008. 

On August 29, 2008, the Ohio Consumers' Coimsel (OCC) filed a motion for 
bifurcated hearings in Case No. 08-936-EL-SSO, and a motion to consolidate Case No. 08-
936-EL-SSO with Case No. 08-935-EL-SSO. (3n September 8, 2008, FirstEnergy filed a 
memorandum contra OCC's motions. The city of Qeveland (Qeveland) filed a motion for 
bifurcated hearings and a memorandum in support of OCC's motion on September 9, 
2008. OCCfiledareply to FirstEnergy's memorandum contra on September 11,2008. The 
motions to bifurcate the hearings and OCC's motion to consolidate the cases were denied 
by the attorney examiner on September 12,2008. 

The following parties were granted intervention by entry dated September 15, 2(X)8: 
Ohio Energy Group (OEG); OCC; Kroger Company (Kroger); Ohio Environmental Council 
(OEQ; Industrial Energy Users-Ohio (lEU-Ohio); Ohio Partners for Affordable Energy 
(OPAE); Nucor Steel Marion, Inc. (Nucor); Northwest Ohio Aggregation Coalition 
(NOAC); Constellation NewEnergy and Constellation Energy Commodities Group, Inc. 
(Constellation); Dominion Retail, Inc. (Dominion); Ohio Hospital Association (OHA); 
Neighborhood Environmental Coalition, The Empowerment Center of Greater Qeveland, 
United Clevelanders Against Poverty, Qeveland Housing Network, and The Consumers 
for Fair Utility Rates (Citizens' Coalition); Nattu-al Resources Defense Council (NRDQ; 
Sierra Club; National Energy Marketers Association (NEMA); Integrys Energy Service, Inc. 
(Integrys); Direct Energy Services, LLC (Direct Energy); city of Akron; Ohio 
Manufacturers' Association (OMA); FPL Energy Power Marketing, Inc and Gexa Energy 
Holdmgs, LLC (FPL); Qeveland; Northeast Ohio Public Energy Council (NOPEC); Ohio 
Farm Bureau Federation (OFBF); American Wind Association, Wind on Wires, and Ohio 
Advance Energy; Citizens Power, Inc. (Citizens); Omnisource Corporation (OmniSource); 
Material Sciences Corporation (Material Sciences); Ohio Schools Council (OSQ; Council of 
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Smaller Enterprises (COSE); Morgan Stanley Capital Group; and Wal-Mart Stores East, LP 
and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Qub, Inc. (Commercial Group). 

The hearing in this proceeding commenced on September 16, 2008, and concluded 
on September 22, 2008. Four witnesses testified on behalf of FirstEnergy, eight witnesses 
testified on behalf of various intervenors, and three witnesses testified on behalf of the 
Staff. Briefs and reply briefs were filed on October 6, 2008, and October 14, 2008, 
respectively. 

II. APPLICABLE LAW 

The Companies are public utilities as defined in Section 4905.02, Revised Code, and, 
as such, are subject to the jurisdiction of this Commission. 

Chapter 4928 of the Revised Code provides a roadmap of regulation in which 
specific provisions were put forth to advance state policies of ensuring access to adequate, 
reliable, and reasonably priced electric service in the context of significant economic and 
environmental challenges. In reviewing the Companies' application for an MRO, the 
Commission is aware of the challenges facing Ohioans and the electric power industry and 
will be guided by the policies of the state as established by the General Assembly in 
Section 4928.02, Revised Code, as amended by Amended Substitute Senate Bill No. 221 (SB 
221), effective July 31,2008. 

Section 4928.02, Revised Code, states that it is the policy of the state to, inter alia: 

(1) ensure the availability to consumers of adequate, reliable, safe, efficient, 
nondiscriminatory, and reasonably priced retail electric service; 

(2) ensure the availability of unbtmdled and comparable retail electric service; 

(3) ensiu'e diversity of electric supplies and suppliers; 

(4) encourage innovation and market access for cost-effective supply- and 
demand-side retail electric service including, but not limited to, demand-side 
management (DSM), time-differentiated pricing, and implementation of 
advanced metering infrastructure (AMI); 

(5) encourage cost-effective and efficient access to information regarding the 
operation of the transmission and distribution systems in order to promote 
both effective customer choice and the development of performance standards 
and targets for service quality; 
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(6) ensure effective retail competition by avoiding anticompetitive subsidies; 

(7) ensure retail consumers protection against unreasonable sales practices, 
market deficiencies, and market power; 

(8) provide a means of giving incentives to technologies that can adapt to 
potential envirorunental mandates; 

(9) encourage implementation of distributed generation across customer classes 
by revievm\g and updating rules governing issues such as interconnection, 
standby charges, and net metering; and 

(10) protect at-risk populatioris including, but not limited to, when considering the 
implementation of any new advanced energy or renewable energy resource. 

Among the provisior\s of SB 221 were changes to Section 4928.14, Revised Code, 
requiring electric utilities to provide consumers with an SSO, consisting of either an MRO 
or an ESP. The SSO is to serve as the electric utility's default SSO. The law provides that 
utilities may apply simultaneously for both an MRO and an ESP; however, at a miiumum, 
the first SSO application must include an application for an ESP. 

Section 4928.142, Revised Code, authorizes electric utilities to file an MRO as their 
SSO, whereby retail electric generation pricing will be based, in part, upon the results of a 
competitive bid process (CBP). Paragraphs (A) and (B) of Section 4928.142, Revised Code, 
set forth the specific requirements that an electric utility must meet in order to 
demonstrate that the competitive bidding process and the MRO proposal comply with the 
statute. In determining whether an MRO meets the requirements of Section 4928.142(A) 
and (B), Revised Code, the Commission must read those provisions together with the 
policies of this state as set forth in Section 4928.02, Revised Code. Accordingly, the policy 
provisions of Section 4928.02, Revised Code, will guide the Commission in its 
implementation of the statutory requirements of Section 4928.142(A) and (B), Revised 
Code. 

By finding and order issued September 17, 2008, in Case No. 08-777-EL-ORD, the 
Commission adopted new rules concerning SSO, corporate separation, and reasonable 
arrangements for electric utilities pursuant to Sections 4928.14, 4928.17, and 4905.31, 
Revised Code.^ Section 4928.142(B), Revised Code, provides that a utility may file its 

See In the Matter of the Adoption of Rules for Standard Service Offer, Corporate Separation, Reasonable 
Arrangements, and Transmission Riders for Electric Utilities Pursuant to Sections 4928,14, 4928.17, and 
4905.31, Revised Code, as amended by Amended Substitute Senate Bill No. 221, Case No. 08-177'EL-ORD, 
Finding and Order (September 17, 2008). 
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application for an MRO prior to the effective date of the Commission rules required under 
the statute; however, as the Commission determines necessary, the utility shall 
immediately conform its filing to the rules upon the rules taking effect. 

III. DISCUSSION 

A. Background and Summary of Application 

The Companies are currently providing service to their customers in accordance 
with their rate stabilization plan and rate certainty plan (RCP) approved by the 
Commission (Co. Ex. 4 at 2).2 The Companies procure their full requirements power to 
supply generation service to their retail generation customers (SSO customers) through a 
wholesale power purchase agreement which is scheduled to terminate on December 31, 
2008 (Co. Ex. 4 at 8). 

In their application, the Comparues set forth a proposed MRO whereby they will 
conduct a CBP designed to procure supply for the provision of SSO electric generation 
service beginning January 1, 2009, to the Comparues' retail electric customers who do not 
purchase electric generation service from a competitive retail electric supplier (Co. Ex. 4 at 
1). The retail customers who will be served under the MRO include all retail customers 
served under special contracts approved imder Section 4905.31, Revised Code, as well as 
existing and future contracts entered into imder Section 4905.34, Revised Code (Co. Ex. 4 
at 8-9). 

The Companies are requesting that the Conunission determine that their proposed 
MRO meets the requirements found in Section 4928.142(A) and (B), Revised Code. If this 
application is found to meet the statutory criteria, the earliest date the bid could be 
conducted would be December 29, 2008. Thus, the Companies have proposed a very 
aggressive CBP timeline because the retail rates based upon the results of the CBP must go 
into effect on January 1, 2009, because, according to the Companies, they have no 
wholesale power arrangements beyond 2008. The Companies note that, as part of their 
ESP case, which was filed contemporaneously with this case, they have proposed a short-
term ESP that contains an SSO pricing proposal for January 1,2009, through April 30,2009. 
According to the applicants, approval of the short-term ESP would allow extra time for the 
Conmussion to issue a final decision on the long-term ESP and, in the event the long-term 

See In the Matter of the Applications of FirstEnergy for Authority to Continue and Modify Certain Regulatory 
Accounting Practices and Procedures, for Tariff Approvals and to Establish Rates and Other Charges Including 
Regulatory Transition Charges Following the Market Development Period, Case No. 03-2144-EL-ATA, Opinion 
and Order Qxme % 2004); and In the Matter of the Application of FirstEnergy for Authority to Modify Certain 
Accounting Practices and for Tariff Approvals, Case No. 05-1125-EL-ATA et al.. Opinion and Order 
(January 4,2006). 
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ESP is not implemented, it would allow time for the CBP that is part of the MRO process 
to be completed in a more measured fashion (Co. Ex. 4 at 2-3). 

B. Competitive Bid Process - Section 4928.142f A)(l), Revised Code 

Section 4928.142(A)(1), Revised Code, requires that an MRO be determined through 
a CBP that provides for all of the following: an open, fair, and trarisparent competitive 
solicitation; a clear product definition; standardized bid evaluation criteria; oversight by 
an independent third party; and evaluation of submitted bids prior to selection of the 
least-cost bid winner or winners. 

1. Open, fair, and transparent competitive solicitation - Section 
4928.142(A)(1)(a), Revised Code 

The Companies state that the CBP will consist of, among other things: pre-
solicitation activities to promote bidder interest and participation; bidder education and 
conmnunication; and competitive safeguards to guard against anti-competitive behavior 
during bidding (Co. Ex. 1 at 11). As part of the application, the Companies have presented 
proposed CBP rules which establish the process under which the CBP manager will 
conduct the CBP. The CBP rules address: the information provided to bidders; the 
application process; the qualification and credit processes; the bidding rules and process; 
conclusion of the bidding; and confidentiality requirements (Co. Ex. 3 at 8; Co. Ex. 4, Ex. 
A). As part of the application, the Companies have also included a document containing 
proposed communication protocols, which describes the information made available 
during the CBP and the treatment of confidential information (Co. Ex. 4, Ex. G). In 
addition, the Companies state that they will make available a CBP website in order to keep 
interested parties informed of developments and notices related to the CBP. The 
Companies believe that, consistent with Section 4928.142(A), Revised Code, affiliates of the 
Companies may participate as bidders in the CBP solicitations and win the right to 
provide SSO supply (Co. Ex. 4 at 17). 

The Companies explain that the bidders in the CBP would provide SSO supply for 
tranches comprised of all SSO customer voltage classes for all three companies (Co. Ex. 4 
at 18). The Companies peak load is approximately 11,500 megawatts (MW). In the initial 
solicitation, the nominal size per tranche will be 1(X) MW, which equates to 115 tranches 
and each tranche represents 0.87 percent of peak load (Co. Ex. 1 at 11). As proposed by the 
Companies, the initial MRO competitive solicitation would procure one-third of the total 
SSO load for all three companies for the period from January 1, 2009, through May 31, 
2010; one-third of the total SSO load for all three comparues for the period January 1,2009, 
through May 31, 2011; and one-third of the total SSO load for all three companies for the 
period from January 1,2009, through May 31,2012 (Co. Ex. 1 at 7; Co. Ex. 4 at 4). After the 
initial solicitation, beginning in 2009 and during each calendar year thereafter, the 
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Companies will hold two competitive solicitations, one in October and one in the 
subsequent January. During these solicitations, one-third of the power requirements of all 
three Companies' provider of last resort (POLR) load for a three-year period v«ll be bid 
out as part of each of the two competitive solicitations. The results of these solicitations 
will be blended to formulate the generation price paid by the Companies' retail electric 
customers (Co. Ex. 4 at 4). The Companies submit that this approach will help balance out 
wholesale market price fluctuations and provide retail electric customers with a more 
stable price for a specified period of time (Co. Ex. 4 at 9). 

The Companies explain that this MRO proposal utilizes a slice-of-system approach 
(Co. Ex. 4 at 5). The total amount of SSO supply to be procured will be divided into equal 
tranches, with each tranche representing a fixed percentage of the Companies' SSO hourly 
load. Bidders will bid through a descending clock (reverse auction) format to provide SSO 
supply (Co, Ex. 4 at 12). The wimiing bid price will reflect a blending of the pricing from 
the applicable solicitations. Once a winning bid price is knowm, a rate conversion process 
will be used to convert the blended competitive bid price to a retail rate. The rate-specific 
generation prices will be derived through the application of distribution line loss factors 
and seasonality factors, and grossing up for applicable taxes (Co. Ex, 2 at 4; Co. Ex. 4 at 5 
and Ex. C at 1). Furthermore, the proposal includes a reconciliation mechanism to ensure 
a neutral financial outcome with regard to the Companies' provision of SSO generation 
service (Co. Ex. 4 at 5). 

The Companies' posit that the descending clock format promotes a competitive bid 
format that is open, fair, and transparent. The Companies explain that, through this 
format, bidders can clearly understand how fhe final solicitation prices are determined 
and how to compete for a winning position. In addition, the Companies submit that the 
informational session and the additional training before the solicitation ensure that the 
bidders are fully aware of the mechanics of the bidding process (Co. Ex. 3 at 11). 
Constellation supports the basic form and substance of FirstEnerg/s MRO and the MRO 
procurement process, including the provision of data and information, and the 
communication protocols, and believes that it meets the criteria set forth in the statute 
(Const. Ex.1 at 4 and 17) 

OEG argues that FirstEnergy's proposed reverse auction is not an "open, fair and 
transparent competitive solicitation," and would not result in the least-cost rate for 
consumers (OEG Ex. 1 at 3). According to OEG, outsourcing to third-party bidders of 
POLR risk through a reverse auction results in an imreasonable retail risk premimn of 
between 17 and 40 percent above the Federal Energy Regulatory Commission (FERC) 
regulated wholesale market generation rates (OEG Ex. 1 at 3 and 14). 

Qeveland submits that the rate conversion process proposed by the Companies to 
derive the retail rate is not an appropriate method to use because it fails to give proper 
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recogrution to the load characteristics of the individual rate classes (Qeve. Ex. A at 4). 
Cleveland maintains that the Companies have the ability to account for the differences 
between each rate class. According to Qeveland, if the load characteristics are recognized 
with specificity, customers will be charged rates appropriate to the way they use 
electricity, thereby resulting in appropriate pricing and cost savings (Qeve. Br. at 4). 
Similarly, Nucor states that the result of utilizing a slice-of-system approach and a uniform 
bonded cost to service all loads will be a set of MRO rates that indirecdy create interclass 
subsidies, effectively ignoring the market realities and the fact that it takes lower average 
cost to serve higher load factor classes (Nucor Ex. 1 at 17). 

Included with the application is a form of the Master SSO Supply Agreement for the 
CBP (Co. Ex. 4, Ex. F). The Consiuner Advocates^ point out that tfie provision of the 
Master SSO Supply Agreement that makes the SSO supplier solely responsible for 
payment of all MISO charges discourages bidder involvement by not protecting them 
against new MISO and other regulatory charges (Co Ex. 4, Ex. F at 18; Con. Adv. Br. at 10). 
Therefore, the Consumer Advocates recommend that the Commission require that "net" 
changes in MISO and regulatory charges be allowed outside of the bidding. Furthermore, 
the Consumer Advocates state that the agreement is not fair to all potential bidders and 
will not encourage vigorous participation by a wdde range of bidders because the 
agreement and the bidding process place all risk of forecasting and supply on suppliers 
who are not the Companies' affiliate supplier (Con. Adv. Br. at 10). 

The Consumer Advocates and OPAE agree that the Companies' affiliate, 
FirstEnergy SolutioT\s (FES), has an unfair advantage in the bidding process (Con. Adv. Br. 
at 11; OPAE Ex. 1 at 10). Consumer Advocates claim that the Master SSO Supply 
Agreement should not be approved until all bidders have the same information that FES 
has gained through supplying generation service to the Companies' territory (Con. Adv. 
Br. at 11). OEG agrees that the Companies have ignored the fact that FES may be able to 
influence the market clearing price by virtue of its concentration of generation ownership. 
OEG contends that, if FES has market power and the ability to control pricing, the result 
would not be a fair price that reflects effective competition OEG notes that the application 
fails to address market power or transmission constraints that may result in market power. 
Absent convincing evidence that FES does not have market dominance, OEG contends 
that the Commission should not approve a reverse auction (OEG Ex. 1 at 7-11). 

OEG recommends that, if the reverse auction proposed by FirstEnergy is rejected by 
the Commission, FirstEnergy's market rate offer should be procured by a third-party 
portfolio manager through a sealed competitive bid or request for proposal process to 
achieve the lowest and best price for consumers. OEG claims that a procurement process 

OCC, Citizen Power, Lucas County, city of Toledo, and NOAC filed joint initial and reply briefs; 
therefore, when referring to the arguments in these doctunenls these parties will be referred to as the 
Consumer Advocates. 


