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COMMUNICATION PROTOCOLS 

2009 CBP AND BEYOND 

I. Introduction  

This document describes the information that is anticipated to be generated by the 

Competitive Bidding Process (“CBP”) being proposed by The Cleveland Electric Illuminating 

Company, The Toledo Edison Company and Ohio Edison Company (“the FirstEnergy Ohio 

Utilities”) to acquire SSO supply for periods beginning January 1, 2009.   

Each year, the FirstEnergy Ohio Utilities will conduct a CBP.  A CBP consists of one or 

more Solicitations.  The first CBP, consisting of one Solicitation to be conducted in 2008, is 

referred to as the “2009 CBP” because it procures supply for periods beginning January 1, 2009.  

Future CBPs will consist of two Solicitations.  This document describes the proposed 

undertakings of the CBP Manager, the FirstEnergy Ohio Utilities, the Public Utilities 

Commission of Ohio (“PUCO” or “Commission”) Staff, the PUCO Advisor1, the PUCO, and the 

parties (“bidders”) participating in the CBP.  By “CBP Manager”, we mean any member of the 

CBP Manager Team.  By “PUCO Advisor”, we mean any member of the team of PUCO 

advisors, should any be retained by the PUCO and the PUCO Staff. By bidders, we mean all 

entities that are prospective, potential, or actual bidders in one or several of the Solicitations of 

the CBP. 

The document addresses in summary fashion the CBP, Solicitation and general bidding 

report information that will be kept confidential.  Generally the acronym CBP is used to refer to 

the process of procuring SSO supply through a series of Solicitations in a twelve-month period.  

A Solicitation is one procurement event within the CBP.  Bidding in a Solicitation will lead to 

the generation of round information and reports which must be given special treatment with 

respect to confidentiality.  When the term CBP is used it encompasses all Solicitations in the 

CBP.  When the term Solicitation is used it encompasses all activities surrounding the 

application, qualification, registration of bidders, bidding, as well as PUCO review and selection 
                                                 
1 This document makes provisions assuming that the PUCO Staff elects to utilize an Advisor. 
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of least cost bidders as SSO Suppliers.  The CBP Rules address exactly what information is kept 

confidential by bidders and for what time period. 

The PUCO Opinion and Order of April 6, 2005 in Case 04-1371-EL-ATA was used as a 

guide as to what information should be kept confidential.  In that Order, the Commission stated 

the principle that all records of the CBP should be made public unless the material is of a nature 

that would reveal proprietary information of a participant or its release would be detrimental to 

the administration of future CBPs.  To fulfill that objective, the clearing prices and the names of 

the winners of all Solicitations within a CBP and the product(s) each winner has won will be 

kept confidential until released by the PUCO.  The PUCO can consider keeping all or part of this 

information confidential with the CBP until the last Solicitation in a given CBP has been run.  

This would provide protection for bidders’ bargaining positions in the market when making 

supply arrangements.  Without some protection, any counterparty could know the obligations 

faced by the winning supplier, hampering its negotiating position and raising prices for 

customers.  Further, the identity of all bidders that submitted Part 1 and/or Part 2 applications in 

the CBP and the indicative offers would be kept confidential for at least eighteen months from 

the date of the close of the last Solicitation in a CBP, in order not to reveal confidential 

information of bidders. The PUCO may elect to keep these data confidential for a longer period, 

if it decides that this would benefit future CBPs.  The actual round-by-round bids by bidders 

would be kept confidential for as long as the FirstEnergy Ohio Utilities are continuing to procure 

power through a CBP or a similar process.  This confidentiality is necessary to ensure that 

bidders do not obtain information that would provide them with insights into other bidders’ 

bidding strategies and valuations and that may harm the competitiveness of future Solicitations.  

The actual applications will be kept confidential to protect information supplied by bidders on a 

confidential basis, encourage full disclosure, and encourage participation.    

These procedures are constructed on the premise that the information deemed 

confidential by the PUCO should be protected at all stages of the process to protect the integrity 

of the CBP.  The CBP Rules will specifically address certain aspects of maintaining 

confidentiality of the information generated by the CBP by bidders as detailed in Section I.E.  

These protocols elaborate upon the means by which confidentiality is to be maintained by all 

parties through adherence to the procedures in this document.  There may be information not 
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specifically contemplated at this time by this document that should nevertheless be maintained as 

confidential.  Should the CBP Manager recognize that such additional information should be 

kept confidential, the CBP Manager will establish additional procedures in keeping with the 

principles provided in this document.  The CBP Manager will inform all personnel from the 

FirstEnergy Ohio Utilities, PUCO Staff and the PUCO Advisor of the modified procedures.   

II. Objectives   

This document and its procedures follow four main objectives:  

 The first objective is to establish a fair and equitable process for all bidders by 

ensuring all of them have equal access to information necessary to evaluate the bidding 

opportunity and to prepare their bids in a timely manner. 

 The second objective is to ensure that any information generated by the CBP that 

could harm the competitive position of bidders, if released, is kept confidential. 

 The third objective is to guarantee that confidential information is only provided to 

those parties to whom it is deemed relevant for the conduct and management of the CBP. 

 The fourth objective is to ensure that information that if released could harm the 

competitiveness of future CBPs is kept confidential from all entities including bidders. 

These objectives will be accomplished by following two guiding principles.  The first is 

that there shall be one communication point for bidders:  all communication to prospective and 

actual bidders shall be through the CBP Manager.  The second guiding principle is that the CBP 

Manager shall distribute the substance of information that goes first to one or more prospective 

or actual bidders to all prospective or actual bidders.  These two guiding principles ensure all 

bidders have equal access to information.  Only the CBP Manager answers inquiries from 

bidders and once an inquiry is answered, the information is disseminated to all bidders by or 

under the supervision of the CBP Manager.   

The CBP Manager also ensures that information generated by the CBP that could harm 

the competitive position of bidders, if released, is kept confidential by those who have access to 
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such information.  This type of information is described in more detail in Sections III and IV. 

Keeping such information confidential is one of the most important policies employed to 

maximize participation in the CBP.  To maintain this level of confidentiality, this document lays 

out in detail the procedures by which such information will not be accidentally released.  This 

includes clearly identifying information that should be kept confidential, identifying the 

obligations of parties having access to this information, and the practical procedures that all 

parties involved in the process should follow. Also, the last part of this document contains five 

appendices: Appendix A provides a summary of obligations, discretion and procedures for lists 

A, B, C and D personnel.  Appendix B presents the signature pages that all parties on those lists 

will sign. Appendix C presents the confidentiality agreement the CBP Manager Team will sign 

while bidding is on-going.  Appendix D provides an overview of bidder non-disclosure 

obligations.  Appendix E presents the signature page that bidders will be required to execute 

regarding treatment of confidential information. 

III. Treatment of Confidential Information 

The CBP generates both public and confidential information.  All CBP information, 

including confidential information, is available to the CBP Manager, and it is the CBP Manager 

who is responsible for distributing this information to the relevant parties.  Public information is 

any information to which all parties (i.e., bidders, the FirstEnergy Ohio Utilities, PUCO Staff, 

PUCO Advisor, the public and the media) can have access.  As discussed in Section V of the 

CBP Rules, confidential information includes any information that would reveal proprietary 

information of a participant and any material which upon its release would be detrimental to the 

administration of future CBPs.  Public information is posted to the CBP web site and is made 

available to everyone, while confidential information is only available to certain personnel of the 

different parties involved in the CBP – those on lists A, B, C, or D.  Part A of this Section III 

deals with confidential information that will be made available to the FirstEnergy Ohio Utilities, 

the PUCO and its Advisor, and the CBP Manager.  Part B of this Section III deals with 

confidential information to which bidders, either registered or qualified, will have access.  
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III. A. Treatment of Confidential Information Concerning the CBP Available 
to the CBP Manager, the FirstEnergy Ohio Utilities and the PUCO 

The present section discusses treatment of confidential information, written or oral, that 

will be generated during the CBP and that may be made available to the FirstEnergy Ohio 

Utilities, the PUCO Staff and PUCO Advisor, and the CBP Manager.  This section outlines the 

procedures by which this information is to be communicated between the different parties 

involved in the CBP, namely the CBP Manager, the FirstEnergy Ohio Utilities, PUCO Staff and 

the PUCO Advisor.  It also outlines who is responsible for administering and releasing different 

types of information and to whom.  For this purpose, all personnel involved in the CBP are 

classified into different lists (i.e., Lists A, B, C or D) depending on the type of confidential 

information to which they need access to perform their function in the CBP.  The members of 

different lists will also adhere to certain undertakings regarding the confidential information to 

which they have access.  The section is split into the different lists of personnel outlining the 

different types of CBP information that will be disseminated and also establishes how this 

information is to be communicated and disseminated among the personnel that belong to the 

different lists.  It is understood that once information is released by the PUCO, this information 

is no longer confidential and any undertakings described herein no longer apply. 

For purposes of information dissemination related to the CBP there are four lists: List A, 

List B, List C, and List D. List A recipients are those that may receive information regarding the 

identity of bidders and the questions that they may ask.  List B recipients are those that may 

receive information contained in the Application Forms of bidders for each Solicitation.  List C 

recipients are those that will receive general bidding information and results.  List D recipients 

are those that will receive information regarding bids by individual bidders. 

III. A. 1. List A Information 

Information available to individuals on List A is information about bidders resulting from 

inquiries regarding the CBP.  All inquiries from prospective bidders and other interested parties, 

even if the question concerns public information, must be referred to and answered by the CBP 

Manager.  Direct questions from parties who are interested in the process but not directly 

participating in it, such as the general public and customers, will also be answered by the CBP 
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Manager.  The FirstEnergy Ohio Utilities are free to provide their customers, security analysts 

and utilities or regulators from outside Ohio with public information and with their view of the 

CBP. 

Confidential information that may be available to List A personnel consists of: 

 The identity of a party asking a question to the CBP Manager; 

 The identity of prospective bidders directing inquiries to the PUCO Staff or PUCO 

Advisor or the FirstEnergy Ohio Utilities; 

 Inferences that can be made from a question asked by a bidder; and 

 Data that may be requested by bidders and that the FirstEnergy Ohio Utilities believe 

must be provided on a confidential basis. 

 

List A Members 

Confidential information related to inquiries from bidders is only provided to List A 

members.  List A includes all resource persons upon which the CBP Manager may rely to answer 

questions from bidders.  List A is comprised of all the personnel of the CBP Manager Team, 

designated PUCO Staff, designated personnel from the PUCO Advisor, and designated 

representatives from the FirstEnergy Ohio Utilities.  For the FirstEnergy Ohio Utilities, List A 

includes credit, data, regulatory, rate design, MISO, and contract experts.   

All individuals from List A may share the information that reveals the identity of a bidder 

only with other individuals on List A.  This procedure protects bidders who have an expectation 

that their identity will not be made public or revealed to other bidders when they submit a 

question or a comment to the CBP Manager.  Additionally, any information available to these 

parties that is not posted on the web site can be shared only with other parties on List A.  List A 

personnel will agree to abide by their confidentiality obligations by the signing the 

confidentiality agreement attached hereto as Appendix B.   

List A Confidentiality Obligations and Communication 
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All personnel from and representing the FirstEnergy Ohio Utilities refer all questions, 

inquiries, comments and requests regarding the CBP that come from a bidder to the CBP 

Manager.  The CBP Manager is under an obligation to remind all parties that the information is 

to be held confidential in accordance with the procedure outlined above.  The general intent of 

this procedure is to ensure that all bidders are provided with the same information regarding the 

CBP and to prevent a bidder from being inadvertently favored. 

Any information communicated to the CBP Manager as a result of contact with a bidder 

can be shared with personnel from the FirstEnergy Ohio Utilities on List A.  The explicit identity 

of bidders will be routinely redacted from the information that the CBP Manager communicates 

to the List A personnel from the FirstEnergy Ohio Utilities.  Discussion that involves some but 

not all bidders and any FirstEnergy Ohio Utilities personnel should also involve the CBP 

Manager.2   It is the CBP Manager’s responsibility to ensure that any information given to one or 

more bidders during such discussions is provided promptly to all bidders.  The CBP Manager has 

the ability to disseminate this information through the FAQ section of the web site or through an 

announcement sent to the bidder list.   

All personnel from PUCO Staff and the PUCO Advisor will also refer all questions, 

inquiries, comments and requests regarding the CBP that come from a bidder to the CBP 

Manager.  PUCO Staff and the PUCO Advisor (if any) will be asked by the CBP Manager to 

help answer questions that may require the expertise and procedural knowledge of PUCO Staff. 

The PUCO Advisor and PUCO Staff may only discuss information that reveals the identity of 

bidders and share this information with the CBP Manager and with other persons on List A.  The 

CBP Manager will obtain answers to questions directed to the PUCO or PUCO Staff from the 

PUCO Staff and make sure that these questions and answers are posted as FAQs on the CBP web 

site.  The general intent of this procedure is to ensure that all bidders are provided with the same 

information and that no bidder is accidentally favored. 

                                                 
2 Such discussions are not expected in the normal course of the CBP and as noted above FirstEnergy Ohio Utilities 

personnel will refer all requests for information by potential bidders to the CBP Manager.  However, it is possible 
that there may be information exchanged in discussions between the FirstEnergy Ohio Utilities and potential 
bidders, for example, to receive bidder comments on credit or contract issues, and this procedure is in place to 
ensure that any information exchanged will be made available to all potential bidders. 
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The PUCO Advisor will not grant interviews to the press regarding the CBP except as it 

relates to a description of its role as Advisor to the PUCO.   

III. A. 2. List B Information 

Information available to personnel on List B is information regarding the two-part 

application process held for each Solicitation (if a supplier becomes a qualified bidder for a 

Solicitation, the supplier will be able to take part in an abbreviated qualification process for 

future Solicitations in the same CBP).  Submitted Part 1 and 2 Applications contain confidential 

information that may only be discussed with personnel from List B.  The Part 1 and Part 2 

Applications will be received and processed by the CBP Manager.  A bidder submits financial 

information along with its Part 1 Application.  Only Processed Application Information (defined 

below) will be provided to FirstEnergy Ohio Utilities personnel on List B.  All other information 

obtained from the Part 1 and Part 2 Applications will be available only to the CBP Manager, 

PUCO Staff and PUCO Advisor.   

Confidential information available to List B personnel (subject to the exception noted 

below regarding FirstEnergy Ohio Utilities personnel on List B) consists of: 

 List of qualified bidders 

 List of registered bidders 

 Completed Part 1 and Part 2 Application Forms 

 Attachments to the Application Forms 

The above items are available to List B personnel of the FirstEnergy Ohio Utilities except 

that the following information is excluded: 

 Whether an applicant is part of a bidding agreement or consortium; 

 Any indicative offer information specific to a particular bidder; 
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 Any information regarding a bidder’s inability to make a certification or declaration 

of an association. 

The three items above are not shared with personnel of the FirstEnergy Ohio Utilities 

even if these individuals are on List B.  It is the responsibility of the CBP Manager, PUCO Staff, 

and the PUCO Advisor to ensure that they do not communicate this information to the 

FirstEnergy Ohio Utilities. 

List B Members 

Personnel from the FirstEnergy Ohio Utilities involved in conducting the 

creditworthiness assessment of bidders and involved in deciding whether credit instruments are 

acceptable to the FirstEnergy Ohio Utilities will typically be on List B.  List B includes the 

named representatives of the FirstEnergy Ohio Utilities on an as-needed basis, the CBP Manager 

including its legal advisor, PUCO Staff and the PUCO Advisor.  The CBP Manager is 

responsible for ensuring that any written material provided to the FirstEnergy Ohio Utilities 

personnel on List B contains only information to which this personnel has access.  List B 

personnel will agree to abide by their confidentiality obligations by signing the confidentiality 

agreement attached hereto as Appendix B.   

List B Confidentiality Obligations and Communication 

List B members should keep confidential application information and can only share it 

with other individuals on List B.  Application information of this type includes the completed 

Application Forms themselves, any attachments, any summaries of information contained in the 

applications, and any document that refers to information contained in the applications.  

The CBP Manager will discuss associations and certifications with members of its team 

only on a need-to-know basis.   

The CBP Manager is responsible for making sure that all List B personnel are advised of 

their obligations.   

Communication between the CBP Manager and the FirstEnergy Ohio Utilities 
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The CBP Manager will only provide to the FirstEnergy Ohio Utilities (throughout this 

section, “the FirstEnergy Ohio Utilities” will mean List B personnel from the FirstEnergy Ohio 

Utilities) the information to which they have access as described above.  

The general information regarding the applications, such as the number of applicants and 

the general level of creditworthiness must be kept confidential.  The FirstEnergy Ohio Utilities 

personnel responsible for assessing the creditworthiness of Part 1 applicants will communicate 

the results of their assessment only to other List B personnel.  The CBP Manager will put this 

assessment together with other qualification criteria to decide whether to qualify applicants.  The 

FirstEnergy Ohio Utilities personnel responsible for assessing whether credit instruments in the 

Part 2 Application are acceptable to the FirstEnergy Ohio Utilities will communicate any 

concerns only to the CBP Manager.  The CBP Manager will write a letter to the bidder outlining 

the FirstEnergy Ohio Utilities’ concerns and the FirstEnergy Ohio Utilities will evaluate any 

resubmitted credit instruments.   

Communication between the CBP Manager and the PUCO Staff and Advisor 

The CBP Manager can provide the PUCO Staff and the PUCO Advisor with all 

application information.  PUCO Staff and the PUCO Advisor will appropriately secure any 

information they receive.   

The PUCO Staff and PUCO Advisor may find it necessary to brief the PUCO on 

information obtained through the Application process.  Such briefings will be conducted 

confidentially.  These briefings may provide the PUCO with preliminary indications of interest, 

and/or the number of bidders qualified or registered.  Such briefings will be conducted 

confidentially.  After the last Solicitation in a CBP, along with the clearing prices, the names of 

the winners within a CBP, and the quantities each winner has won, the PUCO Staff may release 

some List B information as directed by the PUCO, such as the number of bidders in each 

Solicitation or in the entire CBP.   
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III. A. 3. List C Information 

Confidential information available to List C is information regarding bidding that will be 

generally available through reports of the CBP Manager to all bidders.  This information is 

referred to as general report information.  This information is confidential and generally consists 

of the bidding schedule, the range of excess supply in each round, and the prices in each round.  

The general report information may only be discussed with personnel from List C.  Aside from 

knowing that bidding has begun, the public and media have no access to information regarding 

the progress of the bidding from the time that the bidding starts until the PUCO announces that 

the bidding is over and it is considering the results, at which point the public and media know 

that the bidding is over.  Once the CBP is complete, the public and media will know whether the 

results of the Solicitation become the standard service offer of the FirstEnergy Ohio Utilities no 

later than the third calendar day after the solicitation concludes.  The public and media will learn 

the names of the winning bidders and the final prices after the last Solicitation in a given CBP.   

Confidential Information available to List C consists of: 

 List of Qualified and Registered Bidders; 

 Total initial eligibility for a Solicitation; 

 Going prices in any round; 

 Range of excess supply in any round; 

 The fact that the bidding has ended;  

 Extraordinary events; 

 The status or success of bidder training; 

 Information (such as web site addresses, IDs and passwords) necessary to view 

general report information;  

 The round in progress at any point in time;  
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 The final prices for any product prior to release by the PUCO; and 

 The names of the winning bidders and the quantity of each product won by each 

bidder. 

The PUCO Staff, the CBP Manager, and the PUCO Advisor may hold a conference call 

if decisions need to be taken regarding an extraordinary event.  The CBP Manager alone may 

initiate communication with the FirstEnergy Ohio Utilities during bidding to inform them of 

extraordinary events. 

List C Members 

List C includes the CBP Manager Team, the PUCO and PUCO Advisor, and the List C 

personnel of the FirstEnergy Ohio Utilities.  The FirstEnergy Ohio Utilities will select personnel 

that will be on List C.  For the remainder of this section, the FirstEnergy Ohio Utilities personnel 

can be understood to mean the List C personnel of the FirstEnergy Ohio Utilities.  List C 

personnel will agree to abide by their confidentiality obligations by the signing the 

confidentiality agreement attached hereto as Appendix B. 

List C Confidentiality Obligations and Communication 

List C information discussed in this section may only be discussed with personnel from 

List C in a location where reasonable measures have been taken to ensure that unauthorized 

personnel cannot unintentionally have access to this information.   

The FirstEnergy Ohio Utilities, the CBP Manager, PUCO Staff, and the PUCO Advisor 

will keep in mind that the information is only to be discussed with individuals on List C and that 

this information may not be discussed or referred to in a public place.  List C personnel will 

abide by the undertaking of their confidentiality agreement.  The FirstEnergy Ohio Utilities and 

PUCO Staff will view the general report information in a way that ensures that personnel from 

the FirstEnergy Ohio Utilities or PUCO Staff who should not have access to this information 

cannot accidentally view the information.  For example, the FirstEnergy Ohio Utilities and 

PUCO Staff may choose to view the information from a remote location.  Any electronic storage 
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or transmittal of this information will be encrypted.  All hard copy records stored will be 

maintained in a locked and secure location. 

After the last Solicitation in a given CBP, the clearing prices for Solicitations in a CBP, 

the names of the winners of all Solicitations within a CBP, and the quantities each winner has 

won will be released publicly.  The confidentiality of the remainder of the List C information 

will continue after that time, including winning prices by bidder in each Solicitation, and the 

quantities won by a bidder in a given Solicitation.   

III. A. 4. List D Information 

Information available to List D is round by round bidding detail including bids by bidder, 

extension requests by bidder, and recess requests by bidder.  It is referred to as round 

information.  The round information associated with the CBP may only be discussed with 

personnel from List D.   

Confidential Information available to List D is round information and consists of: 

 The status or success of any particular bidder’s participation in training; 

 Information (such as user IDs, passwords and web site addresses) required for 

participation in the training or in bidding;  

 Round results and bids by round, as well as any other bidding results derived 

therefrom; 

 The status of bidding; 

 The status of participation of any bidder; 

 Information provided by bidders to the CBP Manager during bidding exclusive of 

such information available from publicly available documents. 
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List D Members 

List D is comprised of the personnel who have access to the round information.  List D 

personnel from the CBP Manager will abide by the undertaking of their confidentiality 

agreement, which is attached hereto as Appendix C.   No round information will be discussed 

with individuals not on List D, and no round information will be discussed outside the CBP 

Manager’s office.  List D is comprised of: 

 The CBP Manager and any legal advisor to the CBP Manager; and 

 PUCO Representatives and the PUCO Advisor.  

List D personnel will agree to abide by their confidentiality obligations by signing the 

confidentiality agreement attached hereto as Appendix C.   

List D Confidentiality Obligations and Communication 

Round information discussed in this section may only be discussed with personnel from 

List D in a location where reasonable measures have been taken to ensure that unauthorized 

personnel cannot unintentionally have access to this information.  Any electronic storage or 

transmittal of this information will be encrypted.  All hard-copy records stored will be 

maintained in a locked and secure location. 

The confidentiality of List D information will continue after the CBP.  Table 2 below 

summarizes the information that will be available to each party.  Each party will maintain the 

confidentiality of List C information by releasing information available to List C personnel only 

to individuals on List C and/or discussing information available to List C personnel only with 

individuals on List C.   Each party will maintain the confidentiality of List D information by 

releasing information available to List D personnel only to individuals on List D and/or 

discussing information available to List D personnel only with individuals on List D.  The CBP 

Manager will inform all individuals on Lists C and D of the confidentiality requirements.   

CBP Manager 
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The CBP Manager has access to all CBP information.  The CBP Manager is mindful of 

the sensitivity of confidential information and will impress upon all staff that it is crucial for no 

information to leave or be discussed outside the CBP Manager’s Office.  Each day of bidding, all 

members of the CBP Manager Team will execute a Confidentiality Agreement certifying that 

CBP Manager personnel will not discuss, disclose or reveal any round information to anyone 

outside the CBP Manager Office.  The Confidentiality Agreement that CBP Manager personnel 

will sign is attached hereto as Appendix C.   

FirstEnergy Ohio Utilities 

The CBP Manager will prepare a final report for the PUCO at the end of each 

Solicitation.  The report will also be provided in draft form to the FirstEnergy Ohio Utilities 

personnel on List C, but with all appropriate information redacted.  That is, the FirstEnergy Ohio 

Utilities will not learn new information regarding bids from the report.  Table 1 and Table 2 

detail what information will be available to the FirstEnergy Ohio Utilities during the various 

phases of the CBP. 

PUCO Staff and the PUCO may receive from their Advisor a post-solicitation assessment 

in addition to the CBP Manager’s final report.  The FirstEnergy Ohio Utilities receive a redacted 

version of the Advisor’s assessment and may provide comments to ensure accuracy.   

PUCO Staff and PUCO Advisor  

Representatives from the PUCO Staff and PUCO Advisor may be present at the CBP 

Manager’s Office during the bidding.  These individuals will be on List D and have access to the 

round information, as well as bid results in a format agreed to by the CBP Manager, PUCO Staff 

Representatives and the PUCO Advisor before bidding begins.  All CBP Manager Team 

personnel and representatives from the PUCO Staff and PUCO Advisor that will have access to 

the CBP Manager’s Office will also be on List D.  All paper copies of the bidding results will 

remain in the CBP Manager Office.  The PUCO Advisor and the PUCO Staff Representatives on 

List D will brief the PUCO as appropriate during bidding or after bidding has been completed.    
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III. B. Confidential Information for Bidders 

This section deals with the treatment of confidential information to which bidders will 

have access.  Bidders also have obligations to keep from disclosing certain information.  This 

section provides a list of what information and documents are considered confidential, and 

discusses bidders’ confidentiality obligations.  Bidders’ obligations regarding confidentiality are 

set forth in their entirety in the CBP Rules.  Bidders will be required to accept and acknowledge 

these obligations in the application process and to reaffirm these obligations prior to receiving a 

password and all other necessary information to submit bids.  Appendix D provides an overview 

of bidder confidentiality obligations for reference.  Appendix E provides the signature page that 

bidders will have to execute prior to receiving the password and all other necessary information 

to submit bids.  

III. B. 1. Confidential Information 

Information that bidders must keep confidential consists of confidential information 

regarding the CBP and confidential information regarding bidding strategy as set forth in the 

CBP Rules.  

Confidential information regarding the CBP includes the following information3: 

 the list of qualified bidders,  

 the list of registered bidders,  

 the initial eligibility,  

 a bidder’s bids, 

 a bidder’s indicative offer, 

 if a bidder is a winner, 

                                                 
3 A more comprehensive definition is provided in the CBP Rules. 
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 the status of a bidder’s participation,  

 the status of bidding, 

 any information made available to bidders during bidding, 

 all reports of results and announcements made by the CBP Manager to any one 

bidder, and 

 the clearing price for any product prior to release by the PUCO. 

For each and all Solicitations with the CBP.  Confidential information regarding the CBP also 

includes all information necessary to submit bids (e.g., passwords) and any communications 

from the CBP Manager, such as memoranda, emails, manuals, letters or faxes containing 

confidential information related to the CBP. 

Confidential information regarding bidding strategy includes the following information 

applicable to any Solicitation within the CBP:  

 quantities a bidder wishes to serve, 

 a bidder’s estimation of the value of a tranche, 

 a bidder’s estimation of the risks associated with serving SSO Load, and 

 a bidder’s contractual arrangement for power with a party to serve SSO Load were 

the bidder to be a winner. 

III. B. 2. Confidentiality Obligations for Bidders 

A bidder will be required in its Part 1 Application to certify that if it becomes a qualified 

bidder, it will not disclose confidential information regarding the CBP including the list of 

qualified bidders, the number of qualified bidders, the identity of any or all qualified bidders, or 

the fact that an entity has not been qualified for further participation in the Solicitation.  Each 

bidder must also certify that it will destroy any document distributed by the CBP Manager that 
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lists the qualified bidders within five (5) days of the Commission selecting least cost bidders as 

SSO Suppliers.  

A qualified bidder will be required in its Part 2 Application to certify that it does not have 

any knowledge of Confidential Information relative to the bidding strategy of any other qualified 

bidder, that it will not disclose Confidential Information relative to its own bidding strategy,  and 

that it will not, at any time, disclose Confidential Information regarding the CBP, including the 

total initial eligibility, the list of registered bidders, and the fact that an entity has not been 

registered for further participation.  

Following a successful Part 2 Application, the registered bidder will be required to certify 

that it will continue to abide by its prior commitment to maintain the confidentiality of 

information regarding the CBP.  The registered bidder will be required to do so before obtaining 

essential information for bidding. 

The least cost bidders as SSO Suppliers, the results of a Solicitation, the clearing prices 

and the names of the winners may not be released until after the last Solicitation in a given CBP.  

After the PUCO selects least cost bidders as SSO Suppliers for a given Solicitation, a winner 

may itself release information regarding the number of tranches it has won and the products that 

the winner will be serving, and a losing bidder may itself release information only regarding the 

fact that it participated in the Solicitation.  Prices may not be released at this time.  The winners 

and losing bidders otherwise continue to be bound by their certifications as described previously.  

All bidders must destroy all documents containing confidential information obtained in a given 

Solicitation within 5 days of the conclusion of that Solicitation. 

Sanctions can be imposed on a qualified bidder for releasing Confidential Information or 

disclosing information during the CBP.  Such sanctions can include, but are not limited to, any 

one or more of the following: the loss of all rights to provide tranches won in the CBP by such 

bidder; the forfeiture of letters of credit and other fees posted or paid; liquidated damages of 

$100,000; action (including prosecution) under applicable state and/or federal laws; payment of 

attorneys’ fees and court costs incurred in any litigation that arises out of the bidder’s improper 

disclosure; debarment from participation in future Solicitations in the CBP and/or future CBPs; 

and/or other sanctions that the PUCO may consider appropriate. 
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Should such an event occur, the CBP Manager will make a recommendation regarding a 

sanction.  The PUCO will be the final arbiter of any sanction.  

III. C. Summary of Information Dissemination During the CBP 

Summary tables of which parties have access to which information at various times 

during the CBP are provided below. 

Table 1.  Who Knows What During Bidding 

 
 

List C 

 

List D 

 

Bidders 

Going prices X X X 

Names of bidders with bids in a round  X (1) 

# of tranches by bidder  X (1) 

Round information other than common information  X (1) 

(1) A bidder knows its own bids during bidding, but not the bids of other bidders. 

 
 

Table 2.  Who Knows What After Bidding Closes 

 List C List D Bidders Public 

Clearing Prices X X (A)  

Winning Bidders for each product*  X (1)  

# of tranches by winning bidder for each product*  X (2)  

Bid data submitted during bidding  X (3)  

CBP Manager Final report (and PUCO Advisor 

post-solicitation assessment if applicable)  
(4) (4)   
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 List C List D Bidders Public 

If Solicitation Results become SSO pricing 

Clearing Prices X4 X X (5) 

Winning bidders for each product X X (2) (5) 

# of tranches by winning bidder for each product X X (2)  

Bid data submitted during solicitation  X (3)  

CBP Manager Final report (and PUCO Advisor 

post-solicitation assessment if applicable) 

X X   

If PUCO Determines any of three delineated criteria from R.C. 4928.142(C) not met  

Clearing Prices X X X (5) 

Winning bidders for each product*  X (1)  

# of tranches by winning bidder for each product*  X (2)  

Bid data submitted during solicitation  X (3)  

CBP Manager Final report (and PUCO Advisor 

post-solicitation assessment if applicable) redacted 
(4) (4) 

  

Note:  After the last Solicitation in the CBP the PUCO will publicly release the number of tranches that 

each winning bidder will serve. 

* “Winning bidder” means “tentative winning bidder” prior to PUCO selecting least cost bidders as SSO 

Suppliers (such selection may not occur). 

(A) Only winning bidders know the final clearing prices for each product.  Losing bidders do not have 

access to round results or prices beginning in the first round in which they cannot win any tranches of any 

product. 

(1) A bidder knows whether it is a (tentative) winning bidder.  A bidder does not know the names of any 

other (tentative) winning bidders until after the last Solicitation in a CBP. 

(2) A bidder knows how many tranches of each product, if any, it has sold to the FirstEnergy Ohio Utilities.  

A bidder does not know the names of any other (tentative) winning bidders until after the last Solicitation in 

a CBP. 

(3) A bidder knows its bids during bidding, but not other bidders’ bids. 

                                                 
4 List C will also include individuals that must execute the contract with winning bidders and communicate with 

winning bidders to help effect supply obligations. 
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(4) PUCO Staff and the PUCO may receive from their Advisor a post-solicitation assessment.  The 

FirstEnergy Ohio Utilities receive a redacted version of the CBP Manager Final Report.   

(5)  This information may become public no earlier than after the last Solicitation in a CBP has ended.  The 

PUCO would release clearing prices for each Solicitation. 
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Appendix A: Summary of Obligations, Discretion and 
Procedures for List A, B, C and D Personnel Involved in the CBP  

The present section summarizes the obligations that all personnel involved in the CBP 

will respect regarding the treatment of confidential information.  Confidential information can 

only be released to and discussed with personnel on Lists A, B, C and D as provided in these 

communication protocols. 

List A: Summary of Obligations, Discretion and Procedures 

1. The FirstEnergy Ohio Utilities, the PUCO Advisor and PUCO Staff refer all 

inquiries and questions from bidders to the CBP Manager;  

2. The FirstEnergy Ohio Utilities, the CBP Manager, the PUCO Staff, and the 

PUCO Advisor must select the personnel that will be included on List A; 

3. Personnel representing the FirstEnergy Ohio Utilities who are on List A, and who 

may also be performing services for FirstEnergy Solutions, will be identified to PUCO Staff and 

to the PUCO Advisor.  Such personnel will recognize explicitly their obligations not to 

communicate any information about the CBP to FirstEnergy Solutions;  

4. All List A personnel must receive List A and a statement of their obligations 

including a duty to not disclose any non-public information to those not on List A.  All List A 

personnel must acknowledge receipt of these materials to the CBP Manager (the list of personnel 

and the statement of obligations) by returning the executed signature page of Appendix B; 

5. Any update to List A will be immediately communicated to the CBP Manager 

who will email the update to all the parties on List A; 

6. Any information provided to any bidder(s) is provided to all bidders without 

discrimination by the CBP Manager; 

7. The CBP Manager can communicate information received from bidders in the 

form of a question or a comment only to individuals on List A.  The CBP Manager 
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communicates questions for the purposes of eliciting the expertise of FirstEnergy Ohio Utilities 

personnel or PUCO Staff.  The CBP Manager does not necessarily redact all information that 

could imply the identity of the bidder; 

8. Whenever the CBP Manager communicates information regarding bidders to an 

individual on List A, the CBP Manager has the obligation to remind personnel to keep 

information received concerning bidders confidential; 

9. In any interaction between bidders and the FirstEnergy Ohio Utilities, the CBP 

Manager is present and the CBP Manager disseminates any information that has come to light 

during this interaction to all bidders; 

10. The CBP Manager may contact bidders directly in order to seek information about 

the CBP.  The CBP Manager has the discretion to approach new parties to solicit their interest in 

the CBP.  

List B: Summary of Obligations, Discretion and Procedures 

1. The FirstEnergy Ohio Utilities, the CBP Manager, the PUCO Staff, and the 

PUCO Advisor must select the personnel that will be on List B;  

2. All List B personnel must receive List B and a statement of their obligations (see 

Appendix B).  All List B personnel must acknowledge receipt of these materials to the CBP 

Manager (the list of personnel and the statement of obligations) by returning the executed 

signature page of Appendix B.  PUCO Staff, the PUCO Advisor, and the CBP Manager must 

keep in mind that List B personnel from the FirstEnergy Ohio Utilities do not have access to all 

List B information; 

3. Any update to List B will be immediately communicated to the CBP Manager, 

who will email the update to all parties on List B;  

4. FirstEnergy Ohio Utilities personnel on List B who may also be performing 

services for FirstEnergy Solutions will be identified to PUCO Staff and to the PUCO Advisor.  
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Such personnel will recognize explicitly their obligations not to communicate any information 

about the CBP to FirstEnergy Solutions;  

5. The CBP Manager provides List B information to the List B personnel.  All 

summaries and documents produced by the CBP Manager are marked “Confidential: CBP 

Application Information”.  The CBP Manager provides additional information from the 

Application Forms to PUCO Staff and the PUCO Advisor as deemed appropriate; 

6. Qualified Bidders and Registered Bidders will have certified that they will not 

disclose the list of Qualified Bidders, the list of Registered Bidders, and the initial eligibility;  

The CBP Manager will ensure that information regarding bidding agreements, bidding 

consortia, and associations are disclosed only on a need-to-know basis to members of its own 

team.  The CBP Manager will ensure that the PUCO Advisor consults any relevant document 

from the Applications on the premises of the CBP Manager Office. 

Lists C and D: Summary of Obligations, Discretion and Procedures 

1. The FirstEnergy Ohio Utilities, the CBP Manager, the PUCO Staff, and the 

PUCO Advisor must select the personnel that will be on List C.  The CBP Manager, PUCO 

Advisor, and PUCO Staff must designate List D individuals; 

2. FirstEnergy Ohio Utilities personnel on List C who may also be performing 

services for FirstEnergy Solutions will be identified to PUCO Staff and to the PUCO Advisor. 

Such personnel will recognize explicitly their obligations not to communicate any information 

about the CBP to FirstEnergy Solutions;  

3. All List C personnel must receive List C and a statement of their obligations and 

must acknowledge their obligations by returning the executed signature page of Appendix B. List 

C may not be modified after the registration of the bidders except under extraordinary 

circumstances.  List C should include all personnel who will be required to execute the contracts 

with wining bidders and communicate with bidders regarding credit and other supply 

responsibility information; 
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4. Representatives from PUCO Staff, representatives from the PUCO Advisor and 

the CBP Manager are on List D.  List D personnel will be mindful that List C personnel have 

access only to general report information; 

5. All List D personnel must receive List D and a statement of their obligations.  

List D personnel from the CBP Manager Team will sign a Confidentiality Agreement and return 

the signature page to the CBP Manager each day of the Solicitation.  Other List D personnel 

acknowledge their obligations by returning the executed signature page of Appendix B; 

6. The List C personnel must view the general report information in a way that 

minimizes the possibility of accidental disclosure.  List C personnel can discuss general report 

information only with other List C personnel.  List C personnel must not discuss this information 

in a public setting; 

7. There is no communication with the media or the public while bidding is in 

progress or while the PUCO is evaluating the results except for the CBP Manager stating when 

the bidding has started;  

8. List C and D personnel will not release or discuss, except with other List C and D 

personnel, any clearing price information not released by the PUCO.  The PUCO releases 

clearing price information after the end of the last Solicitation in a CBP. 
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Appendix B:  Signature Page on Confidentiality for Lists A, B, C 
and D  

I acknowledge that I have read and understand the obligations regarding treatment of 

confidential information related to the CBP for List_____.  

I certify that I have abided by its terms up until today and that I agree to continue to abide 

by its terms and conditions.  I acknowledge that I may be subject to potential injunctive action to 

enforce this confidentiality agreement, as well as liability from parties participating in the 2009 

CBP should I be found in violation of this confidentiality agreement. 

 

 

__________________________   _______________________ 

Signed by      Date 

 

Please return the signed form to the CBP Manager Office or Fax to: 

CBP Manager Team 

XXX St. XX FL 

Columbus, Ohio 43XXX 

Fax No. (614) xx-xxxx 



Exhibit G 

 28

Appendix C: Confidentiality Agreement for the CBP Manager 

CONFIDENTIALITY AGREEMENT 

 

Any information regarding bidding in the CBP is of a highly confidential nature. 

Confidential information regarding bidding includes, but is not limited to: 

 Any information relating to a bidder including, but not limited to, the bidder’s 

identity, any information pertaining to the bidder’s bidding strategy, particular bids submitted by 

the bidder, the bidder’s eligibility, the bidder’s remaining recess requests or bidding extensions, 

the exercise by a bidder of an extension or a recess, information provided to the bidder to enable 

the bidder to bid such as the bidder’s identifier and password, the bidder’s use of the back-up 

bidding procedure, the particular round results for a bidder, the bidder’s participation status in 

bidding, the bidder’s financial circumstances, the bidder’s contractual arrangements for power – 

whether such information is obtained directly from the bidder, through reports of bidding results, 

or inferred from conversation with the bidder; 

 Any information relating to the progress of the bidding, including but not limited to, 

the going prices for the round, eligibility in a round, the reason for time-outs for the bidding, 

round results for any particular bidder in any particular round, the number of bidders remaining 

in the bidding, the number of recesses requested or the number of extensions requested or 

granted, the identities of active bidders, the expected duration of the bidding; 

 Any information relating to the bids by product in the bidding, including but not 

limited to the going prices in any particular round, the exit prices submitted or any other 

information that could reveal a bidder’s bidding strategy.   

Disclosure of any such confidential information that may cause competitive harm to the 

parties involved in the CBP and may compromise the CBP.  Any person who participates in the 

management of the CBP in any capacity or observes the bidding is subject to the following 

measures designed to protect the strict confidentiality of  bidding information, and must 

acknowledge and agree to adhere to these measures.   
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1. All bidding information shall be used solely for purposes of performing duties 

related to the management of the CBP and shall not be revealed or used, directly or indirectly, by 

any person receiving it for or in connection with any other purpose of any kind;  

2. All persons who gain access to any bidding information shall be and are hereby 

prohibited and enjoined from disclosing or using such bidding information except as required for 

the conduct of the CBP;  

3. All persons to whom bidding information is disclosed shall take reasonable and 

appropriate precautions to avoid misuse, loss, and/or unauthorized disclosure of bidding 

information;  

4. Bidding information shall not be disclosed, repeated, given, shown, made 

available, or communicated in any way to anyone other than members of the CBP Manager 

Team, PUCO Representatives present at the CBP Manager Office and on List D, the PUCO 

Advisor representative(s) present at the CBP Manager Office and on List D, or Brattle’s 

academic and legal advisors on List D, as necessary to carry out the CBP; 

5.   Should there be any question as to whether information is confidential bidding 

information, it will be presumed to be confidential and subject to these requirements unless and 

until the CBP Manager under instructions of the FirstEnergy Ohio Utilities and PUCO 

Representatives authorizes its disclosure in writing. 

I acknowledge that I have read and understand this Confidentiality Agreement.  I certify 

that I have abided by its terms up until today and that I agree to continue to abide by its terms 

and conditions.   

__________________________   _______________________ 

Signed by      Date 
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Appendix D: Summary of Bidder Non-Disclosure Requirements 

Bidder non-disclosure requirements are found in the CBP Rules.  This attachment 

excerpts those requirements.   

For each Solicitation, bidders will be required to make the following certifications.  This 

is a partial list of certifications that address confidentiality.   

1. A prospective bidder must certify that if it becomes a qualified bidder, the prospective 

bidder will not disclose information regarding the list of qualified bidders, including the number 

of qualified bidders, the identity of any or all qualified bidders, or the fact that an entity has not 

been qualified for further participation.  

2. A qualified bidder must certify that it will not disclose confidential information 

relative to its own bidding strategy except to entities that were explicitly named in its Part 1 

Application as entities with whom the bidder has entered into a bidding agreement, or a joint 

venture for the purpose of participating in the Solicitation, or a bidding consortium, or any other 

arrangement pertaining to participating in the Solicitation, to bidders with which it is associated 

as disclosed through certification 5, to its Advisor, and to its financial institution.  

3. A qualified bidder must certify that if it becomes a registered bidder, the qualified 

bidder will not, at any time, disclose information regarding the total initial eligibility or the list of 

registered bidders, including the number of registered bidders, the identity of any or all registered 

bidders, or the fact that an entity has not been registered for further participation in the 

Solicitation.  

4. A qualified bidder must certify that it will not, at any time, disclose any Confidential 

Information regarding the CBP other than to:  i) entities explicitly named in the Part 1 

Application as entities with which the qualified bidder has entered into a bidding agreement, or a 

joint venture for the purpose of participating in the CBP, or a bidding consortium, or any other 

arrangement pertaining to participating in the CBP; or ii) its Advisor; or iii) bidders with which it 

is associated as disclosed through certification 5. 
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Following a successful Part 2 Application, the registered bidder will be required to certify 

that it will continue to abide by its prior commitment to maintain the confidentiality of 

information regarding the CBP.  The registered bidder will be required to do so before obtaining 

critical information essential to submit bids. 
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Appendix E: Bidder Signature Page 

To Be Returned to the CBP Manager No Later Than xxxxxxxx ___, 2008 

Bidder Authorized Representative 

 

Date :  
 
CBP Manager 
 
 
To: CBP Manager 
 
From: Bidder Authorized Representative  
 
RE: Representations regarding the Solicitation 
 
This is to confirm that I have now received the letter from the CBP Manager confirming my 

status as a Registered Bidder.  

  

I will receive a Confidential Information packet after I have executed in full and returned this 

letter by fax to the CBP Manager.  I will send the original of this letter subsequently by courier.  The 

Confidential Information packet includes information essential to submit bids.   

  

I make the following representations: 

   

(1) I certify that I will continue to abide by all certifications and commitments made in the Part 1 

Application and the Part 2 Application. 

  

 ____________________________________ _____________________ 

Authorized Representative Date 

  

continued 
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(2) I understand that I am the only person authorized to distribute Confidential Information to 

other representatives of my company.  The integrity of the process depends upon each Authorized 

Representative safeguarding Confidential Information regarding the CBP.  I understand that this 

Confidential Information is to be used only for the purposes of participation in the CBP.  

  

 ____________________________________ _____________________ 

Authorized Representative  Date 

  

 (3) As Authorized Representative, I will ensure that only authorized persons act on behalf of my 

company in submitting bids. 

   

____________________________________ _____________________ 

Authorized Representative  Date 

  

  

  

(4) I certify that I will destroy all documents provided by the CBP Manager that contain 

Confidential Information within one week of the Commission selecting least cost bidders as SSO 

Suppliers, including but not limited to, the list of Qualified Bidders and the list of Registered Bidders. 

  

 ____________________________________ _____________________ 

Authorized Representative  Date 

  

(5) I understand that failure to adhere to any of the certifications or commitments made in the Part 

1 and 2 Applications, or failure to adhere to certifications (1) through (4) in this letter may result in 

sanctions, including, but not limited to, loss of all rights to serve any SSO Load won, forfeiture of 

financial guarantees and other fees posted or paid, prosecution under applicable state and federal laws, or 

any other sanctions that the Commission deems appropriate. 

  

  

____________________________________ ______________________ 

Authorized Representative  Date 

 

continued 



Exhibit G 

 34

(6) I understand that during bidding, all telephone calls to the CBP Manager and to Technical 

Assistants will be recorded.  Calls are recorded for bid verification purposes and a written transcript of 

such calls may be made.   I consent on behalf of my company, and all authorized persons that will act on 

behalf of my company during bidding, to the recording and transcription of such telephone calls.   I 

further consent to the CBP Manager's use of any such recordings and transcripts for purposes related to 

the CBP. 

   

____________________________________ ______________________ 

Authorized Representative Date 

 

Please return the signed form to the CBP Office and Fax to: 

CBP Manager Team 

XXX St. XX FL 

Columbus, Ohio 43XXX 

Fax No. (614) xx-xxxx 


